
Federal Communications Commis~j~i-':';i :~. i

Washington, D.C. 20554

JAN 281998

740£
. ;~

' .• i ..:0

RECE~

The Honorable Tom Harkin
United States Senate
731 Hart Senate Office Building
Washington, D.C. 20510-1502

Dear Senator Harkin:

Thank you for your letter dated November 7, 1997, on behalf of your constituents,
City Administrators Charles B. Hammen, City of Mason City, Iowa and Jim Ferneau, City of
Eldora, Iowa, concerning the placement and construction of facilities for the provision of
personal wireless services and radio and television broadcast services in their respective
communities. Your constituents' letters refer to issues being considered in three proceedings
that are pending before the Commission. In MM Docket No. 97-182, the Commission has
sought comments on a Petition for Further Notice of Proposed Rule Making filed by the
National Association for Broadcasters and the Association for Maximum Service Television.
In this proceeding, the petitioners ask the Commission to adopt a rule limiting the exercise of
State and local zoning authority with respect to broadcast transmission facilities in order to
facilitate the rapid build-out of digital television facilities, as required by the Commission's
rules to fulfill Congress' mandate. In WT Docket No. 97-192, the Commission has sought
comment on proposed procedures for reviewing requests for relief from State and local
regulations that are alleged to impermissibly regulate the siting of personal wireless service
facilities based on the environmental effects of radio frequency emissions, and related matters.
Finally, in DA 96-2140 and FCC 97-264, the Commission twice sought comments on a
Petition for Declaratory Ruling filed by the Cellular Telecommunications Industry Association
seeking relief from certain State and local moratoria that have been imposed on the siting of
commercial mobile radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter and your constituents' letters, as well as this response, will be placed in the
record of all three proceedings and will be given full consideration.

No. oj Copi!:~s rec'd~
List ABCD£:



Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments In the two proceedings Involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

The Honorable Tom Harkin

Thank you for your inquiry.

Sincerely,

David L. urth
Chief, Commercial Wireless DiVision
Wireless Telecommunications Bureau
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TOM HARKIN
IOWA
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Tom Hartc.in@Harkin.Senate.Go\l
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November 7, 1997

Chairman Reed Hunnt
Federal Communications Commission
1919 M Street, N.W.
Washington D.C.

Dear Chairman Hundt:

CO'o'IMfTT£eS:

AGRICULTURE

APPROPRIATIONS

SMALL BUSINESS

LABOR AfI;D HUMAN
RESOURCES

Enclosed are letters from two of my constituents who have
~ conce~ nverthe_~d~;~~~~ration'spolicy on Federal Zoning
Commission's preempting local' cellular, LdUio, and T.V. towPTR.
I respectfully ask you to review the administration's policy on
this issue and send me a clarification so that I might be able to
responn to my constituent's questions. It would be helpful if
you could mark your correspondence wit.h illy office to th~

attention of j)an Smith.

Thank you.i~_advance for your assistance on this matter.

Sincerely,

T,;m
Tom Harkin
United States senator
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CITY OF MASON CITY 7

10 1st Street NW .•.. Mason City. IA504G i

October 28. 1997

The Honorable Tom Harkin
United States Senat~

731 SHOB
Washington. D.C. 20510

Dear Senator Harkin:

We are wTiting you about. the Federal Communications Commission and its attempts to preempt local
zoning of cellular, radio and TV towers by making the FCC the "Federal Zoning Commission" fOf all
cellular telephone and broadcast towers. Both Congress and the courts have long recognized that zoning

______ .... i~.lt~!~¥ly.l~~a~.~~tion. Please immediately contact the FCC and tell it to stop these efforts which
violate the intent of CongreSs:'ttl"e-Con'stifuHon'and pnncipies of Federaiism. .

In the 1996 Telecommunications Act, Congress expressly reaffirmed local zoning authority over cellular
towers. it toid me FCC io stop aU rule making where t.~e FCC was attempting to become a Federal Zoning
Commission for such towers. Despite this instruction from Congress, the FCC is now attempting to
preempt local zoning authority in three different rulemakings.

-- ---- _ .
Cellular TQwers ~ RadiatiQD:'C~~~~'~pi-~iy'preserve(nocaT zoning authority over ceiiuiar towers in
the 1996 Telecommunications Act with the sole exception that municipalities cannot regulate the radiation
from cellular antennas if it is within limits set by the FCC. The FCC is attempting tQ have the "exception

...,.... '''-'''-'swaflow the rule" by Using the iimited autholiiy COii~QS gave it over cellular tcw~ ~di~t1nn tcu.ev.iew .....
and reverse any cellular zoning decision in the U.S. which it finds is "tainted" by radiation concerns, even
if the decision is otherwise perfectly permissible. In fact, the FCC is saying that it can "second guess"
whcut.ie true reasCl'.s for a.m~,,,j~jpaJity:s.. d~isiQ.J;1 ..'P.:~ .. ~~~~ ~9.~.~~.~~~d by the stated reasons given by
a municipality and doesn't even need to wait untll a local planning decision is final before the FCC acts.

. .... _. '" __ Some Qf Qur citizens are concerned about the radiation from cellular towers. We cannot prevent them
.frO~-mentiontng thefr'ooncemsma public hearing. In its ruiemaking lhl:: FCC (s saying that if :l."1yc:·tiz~.--1.. __ 
raises this issue that this is sufficient basis for a cellular zoning decision to immediately be taken over by
the FCC and potentially reversed, even if the municipality expressly says it is not considering such
sIateml;:ni~ iuid u'1e decision is completely valid on othf"T grounds, such as the impact of the tower on
propeny values or aesthetics - -- ._--

Cellular Towers - MQ[~t9~ia: Relatedly the FCC is proposing a rule banning the moratoria that some



municipalities impos~ on. c.eJlul.ar.tQYI.~r~.wttjJe ~~~y._re~is~ .tht:i~..~~~i~g ordinances to accommodate the
increase in the numbers of these towers. Again, this violates the Constitution and the directive from
Congress preventing the FCC from becoming a Federal Zoning Commission.

- Radi'o/T\1"Ioweii' Thid:CCs proposed ruie on radio and TV tOWC::I~ is as bad: It set:; ::.n ~rtlficia! !imiL __ .. __ ..
of 21 to 45 days for municipalities to act on any local permit (environmental, building, permit, zoning or
other). Any permit request is automatjcally deemed sranted if the municipality doesn't act in this time
frame, C::VCIl If the application is incomplete or clearly vinlate!\ local law. And the FCC's proposed rule
would prevent municipalities from considering the impacts such towers have on property valiles;-ale-'
environment or aesthetics. Even safety requirements could be overridden by the FCC! And all appeals

.ofw.lljog an.Q..p.~rmH q~~i~~sw<?~l~ g?t~.t~~.F~<';:_not to the local courts.

This proposal is astounding when broadcast towers are some of the tallest structures known to man -- over
2,000 feet tall, taller than the Empire State Building. The FCC claims these changes are needed to allow
TV stations to switch to High Ddilliiit.:.lli Tclevisioiiquickl-y. But :rhe Wall Slrppt .Iouma/ and trade
magazines state there is no way the FCC and broadcasters will meet the current schedule anyway, so there
is no need to violate the rights of municipalities and their residents just to meet an anificial deadline.

These actions represent a power grab by the FCC to become the Federal Zoning CommiSSion tor ceHuiar
towers and broadcast towers. They violate the intent of Congress, the Constitution and principles of
Federalism. This is particularly true given that the FCC is a single purpose agency, with no zoning

.'-"'expertlse~ that·rlever·saw·atower It didn't iike. . ._ _ .

Please do three things to stop the FCC: First. write new FCC Chairman William Kennard and FCC
CUllunissioneiS Susa'1Ne:;:;, Harold Furchtgott-Roth. Michael Powell and Gloria Tristani telling them to
stop this intrusion on local zoning authority in cases WT 97-197, MM Docket 97-182 and DA 96-2140;
second, join in the "Dear Colleague Letter" currently being prepared to go to the FCC from many

______.....rn~~~.~~ 9f~9n~ess; and third, oppose any effort by Congress to grant the FCC the power to act as a
"Federal Zoning C~~mi'ssi'oii;'anci' preempi10cafzoning authority. .. .

The following people at national municipal organizations are familiar with the FCC's proposed rules and
'municipaiities' objectiuns lU ihtm: Dal1~i: Tabin :It :'~e Nationa! League of Citie.'l, 202-626-3194;_~i.l~~~ _
Huggard at the National Association ofTelecomrnunications Officers and Advisors, 703-506-3275; Robert
Fogel at the National Association of Counties, 202-393-6226; Kevin McCarty at the U.S. Conference of
Mayors, ?07-291-733Q; and Cheryl Maynard at the American Planning Association, 202-872-0611. Feel
free to call them if you have questions.

cbhJdjp
cc: [see attached list}

Sincerely, .
'i. /

//1" £! ,tJ 1I~
~L/~ .~l-Wv~ __

Charles B. Hammen
City Administrator

J



CityJ?1 fldora
,,1442 Washington Street
Eldora. Iowa 50627 (515) 858-2393

Senator Tom Harkin
531 Hart Senate Office Building
Wash{r.gton,-O.-C .-- ;.:OSlO '----.--

Dear Senator Harkin:

-r am.wrfting yOU--Cfuuut the Pecoral Communi l'~tions Commission and its
attempts to preempt local zoning of cellular, radio and TV towers by maklng
the FCC the "Federal Zoning Commission" for all cellular telephone and
broadcast towers. Both Congress and the courts have long recognized that

._, -, iO'nirig 'is!' cr-~cul.i.:a.rly-lc(:;:;,l fU:-lctioD, Pl ~ase immediately contact the FCC
and tell it to stop these efforts which violate the intent of Congress, "1:'he
Constitution and principles of Federalism.

":Lrr"dre 199G 'I'elo(:G-:n."nunic~.ti0nR Act. Conqress expressly reaffirmed
local zoning authority over cellular towers, - It told the FCC to s~oV all'
rulemakings where the FCC was attempting to become a Federal Zoning
Commission for such towers, Despite this instruction from Congress, the
~~s now attempting to pr~pmpt local zon~nq_~uth.0rity in three different
rulemakings,

Cellular Towers - Radiation: Congress expressly preserved local
zoning ~uthority 0v~r l'p.llular towers in the 1996 Telecommunications Act
with the sole exception that munic{pai[fiescannot regulace tilt::: -L:dJi&t,i;:,r;. , '"
from cellular antennas if it is withln limits set by the FCC. The FCC is
attempting to have the "exception swallow the rule" by using the limited
~uthcrity CongrPRs crave it over cellular tower radiation to review and
reverse any cellular zoning -dec[S'ioi1"iri' th€"U:S:'wtlicn it [.i.l-.d.sis, -,
"tainted" by radiation concerns, even if the decision is otherwise
perfectly permissible. In fact, the FCC is saying that it can "second
g'..less" wh."lt" the true reasons for a mur.icipality· s decision are, need not be
bound by the stated -reas-oris" giveri by a' mUrti-cip-a-:tiLy' and dcc~n 't e'!e!1 -!,!,?P"

to wait until a local planning decision lS final before the FCC acts.

Some citizens are concerned about the radiation from cellular towers.
We cannot pre'/ent" -them 'from" mentioning- ctrE:!'h- C0ri.Cer-n3 in a p'.lblir:- hp~ring.
In its rulemaking the FCC is saying that if any citizen raises this issue
that this is sufficient basis for a cellular zoning decision to immediately
b~. taken.~yer by the FCC and potentially reversed, even if the munlcipality
expressly says 'it -is riocc6hsiderirr~-~uchstatements and thp rlpcision is J

completely valid on other grounds, such as the impact of the tower on
property values or aesthetics,

'CeTlu'lar'T6'wers- MoraCO'.t ra-: The fee i::: proposing ., rule banning the
moratoria that some municipalities impose on cellular towers while they
revise their zoning ordinances to accommodate the increase in the numbers
of these towers. This violates the Constitution and the directive from
Congress preventlng the F~C~~Tl beccming a Feder~l Zoning Commission,

~ Home ot Pine Lake State Park



Radio/TV Towers: The FCC's proposed rule on radio and TV towers is as
.. b-ad-:'--Ic- tSetsan·-·'nr-ti-f-icia.l-·-l.i mit__ cf 21 _1;;9 45 days for municipalities to

act on any local permit (environmental, bu[fdii1g peirnit,--zoI'ri""ng-,--(J1.~ot±er-)-;-~,--

Any permit request is automatically deemed granted if the municipality
doesn't act in this timeframe, even if the application is incomplete or

" --e--le-d,.tly -v-io-lates··local- l.;l,w ---And ..t.he . FCC's proposed rule would prevent
municipalities from considering the impacts such towe-rs havt:!'un.--prcl'e-z-t=-y---- ----.
values, the environment or aesthetics. Even safety requirements could be
overridden by the FCC! And all appeals of zoning and permit denials would
go to the FCC, not tn ~he loca~.~g~rts.

-.------.. - ~.- ---_- .• r"'· ...,. __• .................... __... __ .

This proposal is astounding when broadcast towers are some of the
tallest structures known to man -- over 2,000 feet tall, taller than the
Empire State Builliing. The,FCC claims these changes are needed to allow TV
stations to switch to High Definition Televlsion quickli:-----Btr."t---The.....wa-l1.~_.. _.
Street Journal and trade magazines state there is no way the FCC and
broadcasters will meet the current schedule anyway, so there is no need to

·viol-at'?-the..righ.ts.9.J__mini~ipalities and their residents just to meet an
artificial deadline. -_ ..~- ...---- '" ... -----.-- --------.~ .__ ..

These actions represent a power grab by the FCC to become the Federal
- Z0n ing Commi_ssig.n _t~r cellular towers and broadcast towers. They violate

the intent of Congres-s";--the-Coris1::itU'C'itm--dnd princi-171-cc---Gf;~r-.al.ism..._. .

Please take these concerns to heart. Local authorities attempt to
--me.e.t_th~..n~~ds and concerns of local citizens. We are not in the business
of restricting competTt["Cln-'or··UtffcrrrlT·-z0ning.-~lc--a-t'e-GOP-cerned---..abau..t_...t.he
need to provide reasonable zoning of cellular, radio, and TV towers to --.--
ensure that they are located in a reasonable manner. As our Senator, I ask
-YOt1.,_t9_gqJ:.1_~.i_der taking the following three actions: First, write new FCC
Chairman Wilifam-1<ennara-and -"P'CC"--C:ommis-a-icnc-rc-Sus-an--N'?ss.._..-Harold
Furchtgott-Roth, Michael Powell and Gloria Tristani telling them·te--sto·p------
this intrusion on local zoning authority in cases WT 97-197, MM Docket 97-

__tB~ a~d DA 96-2140; second, join in the "Dear Colleague Letter" currently
beingprepa'rea 'tOngo 't'o"t'ht:!"-FCC from many msrrbers of Co~ress..LCl.P(lthird,
oppose any effort by Congress to grant the FCC the power to act as a -- .----
"Federal Zoning Commission" and preempt local zoning authority.

'" -~-.-----... '-~ Tne'EOllowl'119-1;1l:HJfil't-::-'atnati-cn-a-l- ffi'..u:~i-cipal_Qraani~tions are familiar
with the FCC's proposed rules and municipalities f objections to-'them:"-~-'
Barrie Tabin at the Naitonal League of Cities, 202-626-3194; Eileen huggard
at the National Association of Telecommunications Officers and Advisors,

--""'70j::'SOo'':'T27S--;-1tu'crert-'-f:'oge-l---at·--the Nat iC'llJaLAs.s.oci~t;:j..9!1of Counties, 202
393-6226; Kevin McCarty at the U.S. Conference of Mayors, 202-29'"1-::----rTTlJ";--arn:r-
Cheryl Maynard at the American Planning Association, 202-872-0611. Feel
free to call them if you have questions. If I can be any help on this
issue ,- do· rrut-hesi-t-ll·t;c--·t,o---sall-.-me.1 t. 515-:- a5a-_~3 93 . Thanks for your time
and attention to this issue..---~---- --------- ----

Sincerely,
---- C-----.. -· -- .. --- ..
~ ~~.-tIt\Q.dW

Jim Ferneau
City Administrator/Clerk

----- --- --~--------


